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SUBCONTRACT AGREEMENT
This Subcontract Agreement (" Agreement") is made this the____ day of _______
20___, by and between McCown Technology Corporation (MTC) a Utah Corporation, and ________________________________________ ("Subcontractor") for the purpose of performing the obligations set forth below pursuant to the terms identified herein.

Section 1. Purpose of Agreement

The purpose of this Agreement is for Subcontractor to perform certain general subcontract work under various Contractor's primary contracts on a per job basis. The subcontract work includes, but is not limited to, the labor, materials and supervision set forth in each individual Work Order ("Work Order" - Exhibit 1) approved by Contractor for Subcontractor from time to time hereafter. The scope of the work ("Work") identified on each Estimate shall be performed by Subcontractor in conformity with the Contract Documents, as hereinafter defined.

Section 2.	Contract Documents.

(a) The Contract Documents include this Agreement and any amendments or modifications thereto, any exhibits to this Agreement, each individual Work Order issued pursuant to this Agreement, and the Primary Contract, including all the conditions, covenants, drawings, specifications and other documents forming or by reference made a part of the Primary Contract (if applicable), and any subsequent amendments or modifications there to (the "Contract Documents").

(b) The Contract Documents, other than this Agreement, are a part of this Agreement the same as if attached to or repeated in this Agreement. Subcontractor is bound to Contractor by all of the provisions in the Contract Documents that apply to the Work in the same manner that Contractor is bound to Owner under the Contract Documents. In the event of any conflict between this Agreement and the other Contract Documents, the provisions in this Agreement shall in all events govern and prevail. Conflicts between the terms and conditions of subcontractor's quote to complete the scope of this agreement will in all instances be superseded by this agreement.

(c) Copies of the Contract Documents applicable to the Work shall be furnished by Contractor to Subcontractor upon Subcontractor's request. Subcontractor shall have no defense to a breach of a provision of any Contract Document on the ground that the Subcontractor has not read such Contract Document.

Section 3.	Performance Obligations of Subcontractor.

Subcontractor shall:

(a) perform the Work within the time established by the Contractor;

(b) perform the Work in conformity with the Contract Documents;

(c) supervise and direct the performance of the Work by its employees, contractors and vendors in conformity with means and methodologies appropriate for the performance of the Work at its location at the time of year prevailing and otherwise to avoid conflict, delay or interference with the work of others;

(d) make all submissions required by the Contract Documents with reasonable promptness and in such sequence as to cause no delay to the Work or to the work of others;

(e) pay promptly for all materials, equipment and labor furnished or to be furnished to the location of the Work and furnish evidence thereof to Contractor;

(f) take reasonable and prudent precautions to protect the Work and the work of others from damage or adulteration;

(g) coordinate the performance of the Work with Contractor and others working in the same vicinity;

(h) comply with all laws, ordinances, rules, regulations, codes and orders of public authorities bearing on performance of the Work;

(i) comply with all federal, state and local tax laws, social security laws, unemployment compensation laws and workers' compensation acts, and Subcontractor agrees to fully comply with all applicable provisions of the E-Verify program (Executive Order 12989 as amended) with respect to the terms of this agreement;

(j)     take reasonable safety precautions with respect to the performance  of the Work and comply with all safety measures initiated by Contractor and with all applicable laws, ordinances, rules, regulations and orders of public authorities for the safety of persons and property, and

(k)	keep the work site and surrounding area free from accumulation of waste materials or rubbish caused by performance of the Work.

Section 4.	Warranty. Subcontractor warrants to Contractor and Owner that the Work will be of good quality, free from defects and in conformity with the Contract Documents. Work not conforming to these standards, including substitutions not properly approved or authorized, shall be considered defective.

Section 5.      Time is of the Essence.   Time is of the essence of Subcontractor's performance of its obligations under this Agreement. Contractor may, from time to time, establish and change scheduling requirements for the completion of a part or all of the Work. Subcontractor shall comply with Contractor's requirements as to timely performance and, if necessary, employ additional crews and work overtime without additional compensation. The subcontractor agrees to reimburse the Contractor for any and all liquidated damages or disincentive that may be assessed against and collected from the Contractor by the Owner, which are attributable to or caused by the Subcontractor's failure to furnish the materials and perform the work required by this agreement within the fixed time frame established by the Contractor.

Section 6.    Extensions of Time.   If Subcontractor is delayed in the performance of the Work by conditions that: (a) could not be foreseen by and are beyond the reasonable control of a reasonable person in the same or similar circumstances as Subcontractor, and (b) which affect a critical path activity, then Contractor will grant Subcontractor a reasonable extension of time, provided that Subcontractor applies in writing for such an extension of time within ten (10) days after the commencement of the delay. Subcontractor will not be entitled to any damages or other monetary compensation for delay even if such delay is caused in whole or in part, by Contractor or Owner.

Section 7. Modifications.

(a) Owner may make changes in the Work by issuing a Modification to the Primary Contract or an issued Work Order.

(b) Contractor may make changes in the Work by issuing a Modification to the Agreement or an issued Work Order.

Section 8. Independent Contractor. Subcontractor shall at all times be an independent contractor. Subcontractor is not an employee, partner, agent or engaged in a joint venture with Contractor. As such, the parties to this Agreement understand that Contractor has engaged Subcontractor solely to deliver a result and that Contractor has no power, control or authority over the method, manner or means by which Subcontractor performs the Work. The Contract Documents shall not be construed as creating any contractual relationship between Subcontractor and Owner (except to the extent Owner is an express third party beneficiary of some of the provisions of this Agreement) or between Subcontractor and any consulting engineer or other professional engaged by Owner or Contractor. Utah State License Number:  __________________________________

Date of Expiration: _______________________
Section 9. Vehicles, Equipment and Tools.  Subcontractor shall furnish the vehicles, equipment and tools necessary to perform the Work required for full performance of this Agreement.

Section 10. Taxes. Subcontractor shall pay all withholding, social security, disability, unemployment, excise, sales, use, or other taxes or insurance as required under federal or state law or regulation, except such sales and use taxes applicable to material and other items furnished by Contractor or Owner.

Section 11. Indemnity & Hold Harmless.  Subcontractor  shall  indemnify  Contractor  and Owner, and hold them harmless against claims, liability, litigation, loss, and expense, including attorneys' fees suffered by Contractor or Owner as a result of Subcontractor's performance or nonperformance of the Work required by this Agreement, except for liability caused by Contractor's or Owner's sole negligence. In addition, Subcontractor expressly agrees to indemnify and hold harmless Contractor and Owner from and against all liabilities which may be asserted against either of them by an employee or former employee of Subcontractor for which Subcontractor's liability to such employee or former employee would otherwise be limited to payments under state workers' compensation or similar laws. To the extent not prohibited by law, Subcontractor shall reimburse Contractor and Owner for all legal expenses incurred in enforcing the indemnity granted to them under this provision.

Section 12. Duty to Defend. Subcontractor shall, at its own expense, defend Contractor and Owner against any claim, or any legal proceeding which may invoke the Subcontractor's indemnity obligations under Section 11 of this Agreement. The Subcontractor's duty to defend Contractor and Owner shall apply whether such claim or legal proceeding is brought against Contractor, against Owner or against Contractor and Owner, either separately or jointly with Subcontractor.

Section 13.	Insurance. Subcontractor  shall procure and maintain at its expense during the term of this Agreement the following policies, coverages and limits of liability in all states where work is to be performed from an insurer (or insurers) with an AM Bests Rating "A-VII" or better and that is licensed to do business in such state(s).
Workers' Compensation and Employer's Liability Insurance Minimum limits of liability and coverage endorsements as follows:
Workers Compensation, Coverage A 	State Statutory Limits
Employer's Liability Limits	
Bodily Injury by Accident 	$1,000,000 each accident
Bodily Injury by Disease 		$1,000,000 policy limit
Bodily Injury by Disease  		$1,000,000 each employee



The policy shall be endorsed to contain the following coverage endorsements:
· Waiver of Subrogation (where permitted by law)
· United    States    Longshoreman's    and Harbor   Workers	(USL&H) coverage endorsement, if applicable
· Alternate Employer Endorsement, if applicable


Commercial General Liability (Occurrence Form Only)
General Liability insurance shall be at least as broad as ISO "Occurrence" form CG0001 and shall at a minimum include the following coverages: (I) Premises, operations and mobile equipment liability coverage for explosion, collapse and underground hazards;
(II) independent contract's coverage (liability a subcontractor may incur as a result of the operations, acts or omissions of subcontractors, suppliers and their agents or employees);
(III) products and completed operations coverage; (IV) blanket contractual coverage including both oral and written contracts and including obligations assumed by Subcontractor under the Subcontract Agreement documents; (V) personal injury coverage; (VI) broad form property damage coverage including completed operations. General liability coverage must continue uninterrupted for the full tenn of the statute of repose.
The following minimum limits apply.

	General Aggregate
	$2,000,000

	Products/Completed Operations Aggregate
	$2,000,000

	Personal & Advertising Injury Liability
	$1,000,000

	Each Occurrence
	$1,000,000




The policy shall be endorsed to contain the following coverage endorsements:

· Additional Insured, including completed operations, naming Contractor, Owner, Architects, their respective officers, directors, employees and agents. Coverage shall be per ISO Form CG 2010 (1185) or equivalent.
· Waiver of Subrogation
· Primary and Non-contributory wording
· Per Project General Aggregate


Commercial Automobile Liability
The following minimum limits apply.
Combined Single Limit	$1,000,000 per occurrence
The policy shall be endorsed to include the following coverage: owned, non­ owned, hired, borrowed or leased autos ("any auto" policy).


Additional conditions of insurance:
1. If any work is to be conducted within fifty (50) feet of a railroad or railroad right of way, any exclusions relating to railroads must be deleted from both the exclusions section and
the definition of an insured contract. Evidence that the exclusions have been deleted shall be provided to Contractor.

2. Subcontractor is responsible for determining whether the above mimmum insurance coverage's are adequate to protect its interests. The above minimum coverages do not constitute limitations upon Subcontractor's liability.

3. Subcontractor shall furnish to Contractor insurance certificates in a form acceptable to Contractor, evidencing compliance with the foregoing requirements. Insurers will provide thirty (30) days written notice of cancellation or material alteration in any of the required policies of insurance. Copies of the Additional Insured & Waiver of Subrogation endorsements shall be attached to the certificate of insurance.

4. If any of the policies required by this Section 13 contain deductibles or self-insured retentions, the deductibles or self-insured retentions will be the sole responsibility of the Subcontractor and coverage will apply to Contractor, Owner and all Additional Insureds, all as though the policies were written on a "first dollar" basis.

5. If any Work is to be performed in a jurisdiction where the Subcontractor is insured for workers compensation through an "assigned risk pool", the certificate provided to Contractor shall indicate that the coverage is provided through the "assigned risk pool".

Section 14. Locates. Subcontractor shall timely notify all utility companies and others who may have underground facilities in the vicinity of the Work should the Work involve excavation or construction. Subcontractor shall obtain appropriate information on the location of buried cable and utilities prior to performing any Work. Subcontractor shall locate, expose, and protect from damage all existing underground facilities, including electrical, telephone, water, gas, sewer or other utilities. Subcontractor has assumed the risk of underground facilities in its price and shall not be entitled to any extra or additional compensation with respect thereto.  Subcontractor is responsible for maintaining locate tickets until the project is complete. Subcontractor must notify Contractor and the owner of the damaged facility as soon as possible after damage occurs. Subcontractor assumes the responsibility of locating Owner's facilities as outlined in the Contractor's Contract Documents with the Owner. Subcontractor also assumes the responsibility for abiding by all federal, state, and local laws regarding excavation or construction.

Section 15. Payment Amount. Contractor shall pay Subcontractor in accordance with the Schedule of Unit Prices attached hereto as (Exhibit 2) in the approximate sum of $ Unit Pricing per Work Order as consideration for Subcontractor's compliance with the covenants, conditions and terms of this Agreement, including, but not limited to, Subcontractor's timely, conforming and substantial performance of the Work in accordance with  the  Contract  Documents. Contractor may substitute a revised Schedule of Unit Prices from time to time. Retention of        5_% will be held until a final release can be filed with the Owner, and will be paid upon acceptance of work by the Owner.


Section 16.	Payment Procedure.

Contractor shall pay Subcontractor for Work completed within  _7_  days from the date of payment by the Owner of the Contractor's invoice covering the Subcontractor's Work. Contractor reserves the right to hold any final payment due under this Agreement for a period of _14______ days following Subcontractor's completion of the Work. In the event Subcontractor breaches any provision of this Agreement, Contractor shall have full rights of offset, among other remedies. 

Upon Contractor's request, Subcontractor shall provide Contractor with a properly executed lien waiver to the extent of any payment received.
Section 17. Assignment. Subcontractor shall not assign this Agreement nor subcontract the whole or any part of this Agreement without the written consent of Contractor. Subcontractor shall not assign any amounts due or that may become due under this Agreement without the prior written consent of Contractor. Any such assignment without the consent of Contractor shall be void and shall be grounds for Contractor, at its option, to terminate this Agreement.

Section 18. Termination for Cause. Subcontractor shall perform the Work in accordance with this Agreement and the Contract Documents so that the result contracted for is reasonably satisfactory to Contractor and Owner. If Subcontractor fails within twenty four (24) hours following written notice by Contractor to fulfill Subcontractor's obligations under this Agreement, Contractor, in addition to any other lawful remedies, may terminate this Agreement. Upon receipt of a written notice of termination, Subcontractor shall (a) suspend all operations at the site as directed by the Contractor in the notice, (b) take such action as is necessary or otherwise directed by the Contractor to protect and preserve the Work, and (c) to the extent possible without committing an act of breach, terminate all existing sub-subcontracts and purchase orders and refrain from entering into additional sub-subcontracts and purchase orders.

Section 19.	Termination for Convenience.

(a) If Owner terminates the Primary Contract for Owner's convenience, Contractor may correspondingly terminate this Agreement.

(b) Contractor may terminate this Agreement for Contractor's convenience.

(c) In the event of either (a) or (b) above, Subcontractor's exclusive remedy shall be to receive payment for all Work performed up to the effective date of the termination.

Section 20. Remedies. If Subcontractor shall fail to begin or to prosecute the Work in a timely manner under this Agreement, or shall fail to perform the Work in accordance with the
terms of this Agreement, then Contractor may complete the Work or correct any deficiencies by alternate means. In the event of the latter, if the expenses borne by Contractor to complete the Work or correct any deficiencies shall exceed any amount due Subcontractor from Contractor under this Agreement, Contractor has the right to offset the amount due by such excess expenses and seek any balance from Subcontractor.

Section 21. Limitation on Remedy. In the  event  of  a  breach  of  this  Agreement  by Contractor, Subcontractor's sole and exclusive remedy shall be the recovery of actual and incidental damages only. In no event shall Contractor be responsible for consequential, multiple or punitive damages, or for any special statutory remedies, penalties or attorneys fees.

Section 22. Non-Competition Covenant.
N/A


Section 23.	Confidentiality.

(a) "Confidential Information" as used in this Agreement means all trade secrets, technology, technical data, processes, methods, techniques, systems, networks, programs, program documentation, manuals, business plans, pricing, marketing plans, proformas, projections, financial records, compilations, customer lists, customer information, correspondence and other information, in whatever form, relating in any way to the past, present or future business of Contractor or its customers; provided, however, that the term "Confidential Information" shall not include any information which is or becomes a part of the public domain other than as a result of disclosure by Subcontractor without Contractor's consent.

(b) During Subcontractor's performance of the Work and at all times after the termination or expiration of this Agreement, Subcontractor shall not reveal or disclose any Confidential Information to any third person or entity without Contractor's prior written consent.

In addition, Subcontractor shall exercise Subcontractor's best efforts to keep all Confidential Information secret and confidential and promptly notify Contractor in the event Subcontractor learns or has reason to believe that any Confidential Information has been obtained by or disclosed to any third person or entity. Upon the termination of this Agreement, Subcontractor shall return all Confidential Information to Contractor and shall not retain any Confidential Information in any form.

Section 24.	Notices. All notices, requests, claims, demands, and other communications under this Agreement shall be in writing and shall be given by delivery in person, facsimile or registered or certified mail to the respective parties at the following addresses:

If to Contractor:	McCown Technology Corporation
	8400 N Sr-36
	Lake Point, Utah 84074
	801-250-9503
	Attention: Chuck McCown

If to Subcontractor:		________________________
					________________________
					________________________
					________________________
					________________________




Subcontractor shall promptly notify Contractor in writing of any address changes.

Section 25.	Amendment. This Agreement may be amended only by a written instrument signed by Contractor and Subcontractor.

Section 26.	Waiver of Breach. The waiver by Contractor or Subcontractor of a breach of any provision in this Agreement by either party shall not operate or be construed as a waiver by the other party of any subsequent breach.

Section 27.	Headings. The descriptive headings in this Agreement are included for convenience of reference only and shall not affect in any way the meaning or interpretation of this Agreement.

Section 28.	Severability. If any one or more provisions in this Agreement, partially or completely, shall be declared invalid, such a finding shall not impair the validity or continuing force and effect of any other provision in this Agreement.

Section 29. Counterparts. This Agreement may be executed in one or more counterparts, each of which shall be deemed an original, but all of which taken together shall constitute one and the same Agreement.

Section 30.	Entire Agreement. This Agreement constitutes the Entire Agreement between the parties concerning the subject matter of this Agreement and supersedes any and all prior and contemporaneous agreements between the parties relating to the subject matter of this agreement. There are no courses of dealing, courses of performance or usages of trade which constih1te a portion of the parties' agreement-in-fact.

Section 31.	Governing Law. The interpretation, construction and enforcement of this Agreement shall be governed by the laws of the jurisdiction where the Work is to be performed under this Agreement.

Section 32.	Facsimile Signature. Any party transmitting its signature by facsimile or portable document format (".pdf') shall be deemed to have accepted and adopted such facsimile or .pdf signature as such party's original signature and that same is sufficient to bind such party to this Agreement as if such party's original handwritten signature is attached hereto. It is the intention of the parties, however, that a facsimile or .pdf signature is binding from the time it is telecopied or transmitted for attachment to this Agreement and that any person may rely on the authority thereof for implementing the provisions of this Agreement.

Section 33.	Survival. The following clauses shall survive for a period of three (3) years following the termination of this Agreement or the completion of the Work, whichever first occurs: Section 11 -  Indemnity & Hold Harmless, Section 12 -  Duty to Defend, Section 23 - Confidentiality.

Section 34.	EEO. The Subcontractor, in performing the work required by this Agreement, shall not discriminate against or harass any applicant, employee or minority or disadvantaged business because ofbelief, race, creed, color, religion, sex, age, political affiliation, national origin, physical or mental handicap or because he or she is a disabled veteran or Vietnam Era Veteran, as required by 41 CFR 60-250.4(m) and 41 CFR 60-741 4(f). Such applicable laws and regulations are incorporated herein by reference and made a part of this Agreement.

Section 35.	Sub-subcontractors. All references to Subcontractor in this Agreement shall also include all Sub-subcontractors of Subcontractor.

Section 36.	Bonds. If required shall be so indicated.

Section 37.	Federal Requirements. Subcontractor shall comply with and adhere to all federal requirements and procedures including: certified payroll, EEO compliance and training, Davis Bacon wages, all federal requirements as contained in the special provisions of this project (if applicable), and all other requirements as listed in the attached FHWA-1273 form (if applicable), and attached requirements of form C-116 (if applicable).

Section 38. Buy America Requirements. Subcontractor will provide necessary Buy America documentation for steel items furnished to the project if applicable. Documentation must include specific heat numbers for each process of manufacturing from mill to final installation.

Section 39.	Authority of Signers. If Contractor or Subcontractor is a corporation, partnership, trust, estate, limited liability company, or other entity, the person executing this Agreement on its behalf warrants his or her authority to do so and to bind Contractor and Subcontractor.




IN WITNESS WHEREOF the parties have signed this Agreement the day and year first written above.



SUBCONTRACTOR





_________________________

For the Contractor:
By: __________________________

Print:_____________________

Title:_____________________


CONTRACTOR
McCown Technology Corporation
8400 N SR-36
Lake Point, Utah 84074

For the Contractor:
By: ____________________________

Print:___________________________

Title:___________________________



		
Documents to be provided:
GL Insurance Certificate with MTC named
WC Insurance Certificate
Copy of Contractor’s License
Copy of Business License
W9


"Work Order" - Exhibit 1


This work order is for the installation of 35 handholes and locate markers in locations and as specified in   Olsson Staking Sheets for the EAG-1 project (provided as a separate document). 

Markers that have provisions for underground location connection terminals shall have their appropriate wires installed into the handhole with 5 feet or more of slack provided.  Ground wire will be provided by Contractor.  

Contractor will provide a supply of gravel to Subcontractor as needed.  Contractor will deliver each new handhole to the approximate location that it is to be installed upon request by Subcontractor.  

Only one delivery will be made consisting of the quantity of handholes requested.  

If less than all handholes are delivered, subsequent deliveries shall be the responsibility of the Subcontractor.  Subcontractor shall bear the liability arising from any theft of materials at the job site.  





Exhibit 2 Unit Prices

Unit Price paid for each handhole &  marker combination shall be $300.

The total price for this contract shall  not exceed $10,500.

